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Only employee can make early retirement call

Incentives are not discriminatory, though how they're presented might be a problem

Ithough mandatory

retirement was abol-

ished in Ontario in

006 —-and is no lon

ﬁﬂ in effect in most other jurs-

ictions in Canada — it is still

permissible 1o use an appropri-

ately formulated early retire-

ment incentive (0 "encourage”

the voluntary departure of an
older worker.

From an employer's per-
spective, an early retirement
incentive program can be a
useful tool to downsize or revi-
talize a workplace. it can help
reduce the staff complement,
cul costs, re-organize apera-
tions and allow more recently
educated employees 10 make
their way up the workplace
ladder — all without having 1o
resort (o more distuptive mea-
sures such as terminations or
layoffs,

Employees often welcome
early retirement. Yer, despiie
inherent advantages, early re-
tirement incentives have re-
ceived their share of eriticlsm.

Because these Incentives
are; by their very nature, de-
signed to target older workers,
the idea of early retirement
iz often met with hesitation
by employers. The question
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is whether offering an early
retirement incentive to older
workers constitutes discrimina-
tion on the basic of age in con-
travention of Canadian human
rights legisiation.
Human rights tritumal wades in

The Human Rights Tribu-
nal of Ontario considered this
question and found the simple
acl of making an early retire-
ment incentive available 1o
older workers does not, in and
of itself, constitute age discrim-
ination.

That said, the tribunal’s case

law mg caution must
be ised to ensure that the
way early retirement incen-
tives are presented does not

Avoid unsolicited
editorial commentary

Continued from Page 5 ¥o

colleagues will be 20

retirement offers are extended
must have the ability o freely
and voluntarily accept or e
ject them, Whene an employer
overtly or subtly encourages,
pressiires of COEOCEs an em-
ployee into retirement, this ac-
tivity may run afoul of human
rights legislation,

Best practices
To avoid a sitaation such s

e pheund e aciet’s
volve around 1

eligibility and detalls of the of-
fer, not the employer's views
or preferences in respect af
the cmplwﬂ.-l acceptance or

rejection

Avoid threats or promises: o
not link the employes’s acoep-
tance or refection of the offer of
early retirement (o any partkcy-
far workplace outeome. Avoid
comments such as: “If you do
not accept the early retirement
oifer, we are going to have o
Isswe layofl notces™ or “Your

Unger
thrilled 1o have the opportu-
nity 1o step into your shoes o
continue the work you have
started hene.”

Avold unsclicited commen-
tary: However well-intentloned,
avoid unsolicited editorial com-
mentary about the benefits or
advantages of retirement which
may be copstrued as pressure
ar encouragement.

hﬂﬁr:}l meutral contact per-
son- tify a contact person

and intenested

*F. v, Deanie, 2001 CarswellOm
11798 (Ont. Human Rights
Trib.).

Ashley Brown s a lawyer ar
Sherrand Kuzz, @ manggement

and lehour
e firm in Toromto. She can
be reached at (416) S03-0700
ar wistt wu shermandker: com
for more information.

put undue pressure on eligihle
employees to accepl. Where an
employer's conduct is unduly
influential — such that an em-
ployee feels forced to consent
to the early retirement option
= 2 finding of discrimination
may result,

The tribunal’s decision in
E. . Deane provides a helpful
illustration of the distinction
between an early retirement
offer — itsell not discrimina-
tory — and the way the offeris
presented, which in this case
was deemed to be an infringe-
ment of an employee’s human
rights.

The employee was a
60-year-old woman who had
worked for the Ontario Public
Service for more than 20 years.
When she became eligible 1o
retire with an unreduced pen-
siom, her supervisor met with
her an multiple occasions to
discuss retirement, in which he
made comments and engaged
in conduct that the employee
interpreted as pressure 1o ac-
cept the early retirement op-
tion.

This included several nega-
tive comments about the num-
ber of employees working on
secondment in her department

— of which the employee was
one — suggesting she would
be “foolish™ not 10 retire be-
cause she could then récelve
her pension while working for
a different government enty
or employer, and arranging an
unsolicited teleconference with
twio of the supervisor's retired
acquaintances fo discuss the
advantages of retirement.

The employee eventually ac-
cepted the early retirement op-
tion, but later filed an applica-
tion with the tribunal alleging
she had experienced harass-
ment and discrimination on the
basis of age.

Ar the core of her applica-
tion was her claim she had
been forced 10 accept her em
ployer's early retirement offer
against her wishes.

5 isor's actions ‘undu
influenced’ employee’s decision

The tribunal ruled that while
the early retirement offer itself
was nol problematic, the su-
pervisor's actions had unduly
influenced the employee’s de-
cision. Even if the supervisor’'s
actions were well-intentioned,
his' comments and conduct
pressured the employee into
accepting the early retirement

option, amounting to discrimi-
natory treatment on the basis
of age, said the tribunal.

The employee was awanded
$7,000 for injury to dignity,
feelings and self-respect.

“Treating an employee as if
the employee is going to retine
imminently when the employ-
&¢ i nol going to retire immi-
nently can infringe 3 person’s
code-protected rights because
the basis for the treatment is
the employee’s age,” said Bri-
an Cook. vice-chair of the tri-
bunal.

“Similarly, encouraging an
older employee 1o take ad-
vantage of retirement options
might result in discrimination
because the message could be
that the older emplovee is no
longer valued as an emploves.”

Tips for employers

Deane reiterates the tribu-
nal's general view that an early
retirement incentive is not, in
and of itself, discriminatory.
However, this decision also
underscores the importance of
ensuring an early retirement
option is just that: optional.

Employees to whom early

See Page 6/ AVOID



