' Health and Safety

Workplace Offences

of the Olfactory Senses

By: Ashley Brown, Sherrard Kuzz LLP

i deally, workplace misconduct is dealt with swiftly

% and decisively through an established disciplinary
process. However, when the source of the offence

is not a worker’s conduct but personal hygiene, what

recourse does an employer have?

Why make a stink?

Matters involving personal hygiene can present health, safety,
and other workplace risks, and take a toll on employee relations
and workplace morale. For example, a worker who exhibits
poor personal hygiene at a client’s jobsite is not only distracting
at the site but can also damage the employer’s
brand and reputation. Personal hygiene can
also trigger an employer’s accommodation
obligations under human rights legislation. For
example, where a worker suffers from a disability that causes
unpleasant body odour.

Given the discomfort broaching the subject and concerns about
becoming ensnated in human rights litigation, it’s no wonder many
employers are fraught with anxiety about how to navigate body
odour issues in the workplace.

Two helpful decisions

The following decisions show us that personal hygiene can and
should be treated like any other issue related to health, safety or
the breach of a workplace policy.

In Southwell v. CKF, 2017 BCHRT 83, CKF, a manufacturer
of food packaging products, received complaints from employees
that a coworker, Southwell, disregarded the company’s sanitation
protocols, in that he: (i) spat on the plant floor; (i) blew on
product that was to be packaged; (iii) had offensive body odour;
and (iv).failed to excuse himself before passing gas.

CKF advised Southwell his conduct was unacceptable and gave
him the opportunity to disclose any medical condition that may
have contributed to his workplace behaviour. Southwell reported
nothing.

Throughout the next couple of months Southwell’s personal
hygiene improved. However, he continued to exhibit subpar
performance and an inability to follow instruction. His employment
was terminated prior to the end of his probationary period.

Thereafter, Southwell was diagnosed with a disability which was
said to cause body odour and flatulence. He filed a complaint with
the British Columbia Human Rights Tribunal alleging discrimination
in employment. CFK took the position it. had no prior knowledge
of Southwell’s disability, there was no evidence of a disability at the
time of the termination, and the decision to terminate was not based
on personal hygiene but rather on performance issues. The tribunal
agreed with CKF and dismissed the complaint.
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A similar result was reached in Von Bloedau v. Transcom
Worldwide (North America) Incorporated, 2014 HRTO 67, heard
before the Human Rights Tribunal of Ontario. Throughout his
two-year tenure as a customer service agent Von Bloedau was the
subject of repeated complaints from coworkers regarding his body
odour. As a result, he received progressive discipline, including
coaching, verbal and written warnings and suspensions.

With each disciplinary notice, Von Bloedau was told of the
requirement to practice proper hygiene and that this was part of a
professional and respectful workplace. He was also reminded an
individual’s scent could be the result of various factors including
diet, hygiene or medical issues, and given suggestions how to
address his odour issues (e.g., bring a change of clothes to work
after bicycling in extreme heat). Von Bloedau was also invited
to (but did not) provide medical documentation in the event his
odour was caused by a medical condition.

Eventually, Von Bloedau’s employment was terminated and
he filed a complaint with the Human Rights Tribunal alleging
discrimination. However, unlike the previous case, Von Bloedau’s
complaint was not framed as an issue of disability discrimination,
but rather as discrimination based on the protected ground of
gender. Von Bloedau alleged his colleagues, predominantly female,




had a stronger perception of body odour, and that as a “sweaty
male” he was held to a different standard for body odour than his
female counterparts. The tribunal disagreed with Von Bloedeau,
finding there was no evidence of a violation of the Human Rights
Code on the basis of gender or otherwise.

Practical tips for electrical contractors
These two decisions remind us that personal hygiene can and

should be addressed like any other health, safety or human rights

issue (if applicable) in the workplace. As such, to minimize the

risk associated with personal hygiene issues consider the following

practical tips:

¢ Have and consistently enforce a personal hygiene policy which
makes clear appropriate personal hygiene is a condition of
employment.

¢ Respect the worker’s dignity by ensuring any discussions about
body odour take place in private, in a respectful manner.

¢ Inquire and provide the worker an opportunity to explain any
factor that may contribute to body odour, including a medical
condition. ‘

o Where the employee discloses, or it reasonably ought to be
known, personal hygiene is related to a disability or another
protected ground under human rights legislation (e.g., religious

observance, etc.), consider the legal obligation of reasonable
accommodation.

¢ Document all discussions and disciplinary steps including
coaching, warnings, letters, meetings, etc.

e If all else fails, termination of employment may be an
appropriate option.
For more information and/or assistance in your workplace,
contact the employment law experts at Sherrard Kuzz LLP.

Ashley Brown is a lawyer with Sherrard Kuzz LLP, one of
Canada’s leading employment and labour law firms, representing
management. Ashley can be reached at 416.603.0700 (Main),
416.420.0738 (24 Hour) or by visiting www.sherrardkuzz.com,

The information contained in this presentation/article is provided
for general information purposes only and does not constitute legal
or other professional advice, nor does accessing this information
create a lawyer-client relationship. This presentation/article is
current as of October 2017 and applies only to Ontario, Canada, or
such other laws of Canada as expressly indicated. Information about
the law is checked for legal accuracy as at the date the presentation/
article is prepared, but may become outdated as laws or policies
change. For clarification or for legal or other professional assistance
please contact Sherrard Kuzz LLP. ®

4 Steps to Personal Safety & Compliance

1. Select The Right Equipment

Canada’s largest NAIL-accredited high
voltage testing, calibration and factory-
authorized tool/equipment repair
facilities

Rubber Goods Certification
Hydraulic and Battery Operated Tool
Repair

Hoist/Chain Jacks Annual
Certification and Repair

Live Line Tool Inspection, Testing

LTLs knowledgeable Product
Specialists assist with choosing the
right tool/equipment for the task
at hand

«  Select from an extensive inventory of .
brand name products from industry-
leading manufacturers

Insulating Rubber Gloves
+  Cover-Up, Line Hose & Blankets
«  PPEincluding Arc Flash

Equipment and Repair
9 G?oupnding & Live Line Tools Ground Set Assembly and Annual
Testing

Metering & Instrumentation
Fall Arrest & Confined Space [+
Equipment

Battery & Hydraulic Tools

Meter & Gas Detection Equipment
Calibration, Repair and Maintenance
Fall Arrest Equipment Inspection

2. Ensure Regular Maintenance [ 3.Leverage Equipm

Prog 4. Training & Education

LTLs Defective Rubber Goods
Auto-Replacement Program
ensures timely turnaround when
replacing failed equipment during
recertification

LTL ensures workers have the proper
information to promote a safe working
environment while meeting legislated
requirements. LTL offers both classroom
and online sessions

Classroom
Arc Flash Awareness
Insulating Rubber Gloves
Understanding the Air in Confined
Spaces
Live Line Tools: Field Care and |

LTL recommends two (2) pairs of
insulating rubber gloves of same
voltage class for testing rotation
cycle to ensure a pair of gloves are
on hand and ready to go when

you are
Maintenance i
Ask an LTL Product Specialist about .
our convenient Class 0 Glove Kits! Onling
« Interactive Electrical Worker Safety
Training

Detailed reports are provided for all tests performed in LTL's accredited certified Laboratories; the test reports prove
advantageous when demonstrating due diligence in the event of a worker injury

* JOIN OUR COMMUNITY ﬁ m o

LINEMAN'S TESTING LABORATORIES OF CANADA

For information, please call or email
800-299-9769 | main@Iltl.ca

L

TRUSTED SINCE 1958

Visit us at www.ltl.ca

F0 mam ; ' .
T ln rastructure Health o BERA/ESA Lic 7002933
!l.ua b asn EDA & Safety Association =

—

December 2017 Dialogue 15



