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Religious holidays 
and accommodation 

Accommodating different religions means sometimes 
being flexible with the work schedule 

I BY CURTIS ARMSTRONG 

AS EMPLOYERS begin to think about hol· 
iday season scheduling, they should 
remember that there are many religious 

opportunity toobsen e her religious IJOI· 
idays without penalty. '!i1is does not nee· 
essarlly mean givi:ng additional paid 
days off to those employees who request 
time orr for religious observance. I f that 

holidays that occur 
~~~~~~~~~ 

throughout the yeai; for 
which employees may 
rcc1uire time off to observe 

were the case, those 
employees would receive a 

ACCOMMODATION greater benefit than other 

or celebrate. Eid-al Aclha, Diwali, 
Ashura, Hanukkah, K\vanz.aa. the Lunar 
New Year, and var)~ng dates for Christ· 
mas are only a few or the religious days 
employees may observe. 

In Ontario, the obligation to accom
modate observance of religious holidays 
is rooted in the Human Rights Code, 
which - like human rights legislation 
across Canada - protects an employee 
from discrimination on the basis of creed 
(religion). But what cxacUy does this 
mean as it relates to workplace schedul· 
ing"? How far must an employer go to 
meet its legal obligation"? With foresight, 
collaboralion and planning, there are 
many scheduling options that can work 
for both the employer and employee. 

Whars discriminatory and what's not? 

The code's creed-based protection 
has been interpreted to mean an 
employer must accommodate an 
employee's need ror time orr to observe 
r·eligious holidays. In the past, employees 
have argued it was discriminatory to 
provide paid holidays for Christmas and 
Good Friday, but not for other religious 
holidays. However. today courts and 
arbi trators consider Christmas and 
Good Friday to be seculai· pause days -
and, as a result, it not discriminatory 
lhat U1esc days are paid holidays. 

However, discrimination will exist 
where some employees are able to 
observe rcl.igious holidays without loss 
oFpay, but other employees are not. The 
goal is to allow every employee the 

employees. Generally, the 
way to achieve accommodation is to 
alter work schedllles so employees 
receive the time orfthey require without 
loss or pay or pre-existing enlltlemenl 
(such as vacation time). 

Methods of accommodation 

A common method of accommodal· 
ing religious observan~-e is to provide an 
employee wi th a menu of options for 
making changes t.o her work schedule. 
The.~c options, which have consistently 
been held to be an a1mropriate method or 
accommodation, ma,y include: 
•Adjusting hours in tl1e employee's schedule 
•Allowing an employee to take an 
unscheduled shift to make up time off 
•Adding hotu'S to shifts to build up time olT 
• Shifl swapping 
· Allowing an employee to work on a paid 
public holiday when. the workplace is in 
operation, subject to the provisions oflhe 
Employment Standards Act. 

In addition, where an employment 
ag1·eement or collective agreement pro
vides an employee 11,ith special or discre
tionary days off, an employee may be 
entitled to use these days for religious 
purposes regardless how the employer 
would like them to be used. In a 2011 
decision, Koroll v. Automodular Corpora
tio11, I.he Ontario Human fUght.5 'l'ribu
nal held that where a mechanism exists 
by which an employee's religious obser
vance might be accommodated, an 
employer is obligated to make that 
mechanism available lo the employee. 

'l'ime taken off for religious obser· 

vai1ce cannot be co1u1ted against an 
employee when calculating benefi ts. In 
f(oroll, the employer properly accommo
dated the employee's religious holiday by 
allo11~ng the employee to work additio11<1I 
rn1scheduled hours throughout the year. 
However, the employer counted days off 
for religious observance against the 
employee in denying him a bonus for per· 
Feet attendance. The lribLU1al found that 
an employee's job benefits are protected 
in the same way as wages: They should 
be prcservccl by any means available to 
the point of undue hardship to the 
employer. The employer was ordered to 
pay the employee the attendance bonus. 

Dialogue is the key 

The tribunal has consistently empha· 
sized accommodation is a process t hat 
requires dialogue between the employer 
and employee. There is nothing inappro
priate about discussing options for 
accommodating an employee after she 
has requested lime off to observe a reli
gious holiday. An employer that main· 
tains a dialogue with employees, 
supported by well drafted and consis
tently implemented attendance and 
accommodation policies, wlll be weU pre· 
pai·ed to handle religious observance 
requests all year round. II 
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