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I
n 2013, there were m an y 
important workplace health and 
safe ty d evelopme n ts. 

As in previous years, 2013 broug h t 
an increase in Ontario Ministry of 
Labour (the "Ministry") fi e ld visits, 
orders, charges and fin es . In fac t, Sep
te mber 20 13 saw th e la rgest fine ever 
ordered under the Occupational Health 
and Safety A ct. Following a guilty plea 
with joint submissions o n sen te ncing, 
Va le Canada Lim ited was o rdered to 
pay $1,050,000 (plus the 25 per cent 
victim fi n e surcharge ) re lating to the 
d eath of two workers crush ed in an 
uncontrolled rel ease of broken rock 
and ore in a Sudbury mine. 

With increased inspector scru tiny an d 
ri sing fin es, e mployers in th e road 
building industry sh o uld be aware of 
the latest developments in occupa
tion al hea lth and safe ty law. 

The Good: Court of Appeal clarifi es 
reporti ng requirements in eve n t of 
critical injury o r fatality. 

W h en a c riti cal llljury or death 
occurs at a workplace in Ontario, 
an employer is o bliged LO no tify the 
Ministry. Howeve r, must an employer 
repo rt a critical injury or fata li ty to 
th e Ministry if the accide nt does no t 
in volve a worker? 
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In th e case of Blue Mountain Resort 
( th e "Resort") , a guest drowned in 
a swimming pool. The Resort did 
not report the death to the Min istry 
because th e death was not considered 
by th e Resort Lo be a workplace acci
d e n t. The Ministry disagreed , issuing 
an order requ iring the Resort to 

report the dea th. 

Ini tia lly, th e On tario Labour Relations 
Board (the "OLRB") a nd lowe r courts 
agreed with the Ministry, finding that 
a workplace includes all areas in or 
n ear where work ers perform wo rk, 
regardl ess of wheth e r any worker is 
presen t at the ti me of an incident. 

The logical but som ewhat absurd 
result o f this analysis is that virtually 
eve ry place could b e a "workplace" 
because a worker migh t at som e point 
be at tha t place. In that case , every 
c ritical injury or death , regardless of 
th e individuals involved, would h ave 
to be reported to the Ministry. 

Tha nkfull y, in February 20.1 3 , the 
Ontario Court o f Appeal overturned 
th e OLRB and lowe r court d ecisions, 
holding that an employer is only 
required Lo report a c ritical injury or 
fata lity if th ere is a reasonable nex us 
between the hazard which caused 
the critical injury or fata lity an d a 

"realistic risk" to worker safety a t 

that wo rkplace. 

Accordingly, when a n employer 

becomes aware o f a cri tical injury or 

fata li ty, it should ask itse lf three ques

tions befo re reporting to the Ministry: 

1. Did the death or injury occur al a 

place and time where a 

worker was carrying out 

employment duties? 

2. If no t, did th e incid e nt occur 

in a place where an e mployee 

migh t reasonably be expected to 

perform work duties? 

3. Is there a reaso nable 

conn ectio n be tween th e cause of 

the incident and worker safety at 

the workplace? 

The Concerning: The Supreme Court 

of Canada u p holds restrictions on 

random d rug and alcohol testing even 

in safety sen si tive positions. 

There 1s no argume nt that an 

employer has a duty to take all reaso n

able precau tions to e n sure the safety 

of wo rkers in th e workplace. But what 

if the hazard is caused by th e effects of 

suspected drugs a n d / o r a lcohol use 

on th e part of e mployees? 



In June 2013 Lh c Supreme CourL 
of Canada ruled that a p rogram of 
mandatory, random alcohol testing of 
e mployees in safety sensitive positio ns 
is not reasonable. In CEP, Local 30 

v. Irving Pulp & Paper the e mployer 
operated a u nion ized paper mill and 
unilaterally adopted a testing p o licy 
under whic h 10 per cent of em ployees 
in "safe ty sensitive" positions were 
ra ndo mly selected for u n announced 
b reath alyzer testing for a lco h o l 
use. A positive test would lead Lo 
d isciplinary action. 

The testing policy was ch allenged by 
Lhc em ployees ' union , wh ich a rg ued 
it was a n unreasonable invasion of pri
vacy. Th e Supreme Court of Canada 
agreed , holding LhaL ra ndom alcohol 
o r drug testin g in a safe ty sensitive 
workplace might only be reason able 
if one of th e followin g additional 
require ments were m et: 

• Reason able grounds to believe 
an em ployee is impaired wh ile 
on duty; 

• A workplace acciden L or nea r miss 
j ustifyi n g post-in cide nt testing; 

An employee retu rn in g to work 
after treatme n t for substance 
abuse so that the testing protocol 
is par t of a "re turn-to-work'' 

program; o r 

• The employer can show evidence 
of a general workplace proble m 
of alcohol or drug abuse. 

The Encouraging: Standardized h ea lth 
and safety training requirem e nts. 

In December 2012, th e Ministry 
launched publ ic consultations with the 
goal of introducing n ew ma ndatory 
health and sa fety training regulatio ns 
by Jul y 1, 2013. As we head in to 2014, 
th e regula tio ns h ave n ot yet been p ro
claimed imo fo rce, but wh en they are, 
th ey' re likely to focus o n basic h ealth 
and safety awareness in th e workplace, 
panicularly among n ew cm ployccs, 
including righ ts an d respo nsibili ties 
under the Occupational H ealth and 

Safety Act, j oin t health and sa fety com
mi ttees, On tario 's workplace safety 
a nd insurance regime, recogni tio n of 
h aza rds, and so o n . While additio n al 
train ing obligations may be burden
some for som e em playe rs, increased 
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worker awareness of b asic health an d 

safety can reduce injuries, lost work

days, occupational health and safety 

charges and claims. • 

To learn more and/or for assistance with 

any aspect of occupational health and 

safet)' law, wo1i1place safet)' and insurance, 

employment or labour law, please contact a 

member of Sherrard Kuzz LLP. 

Curtis Armstrong and Carissa Tanzola are 

lawyers with Shenard K uzz LLP, one of 

Canada 's leading employment and labour 

law jinns, refnesenting management. 

Curtis and Carissa can be reached at 

416.603.0700 (main), 416.420.0738 

(24-ltour) or www.shenardlmzz.com. 

The information contained in this article is 

provided for general information pmj1oses 

only and does not constitute J.egal 01· other 

professional advice. Reading this article 

does not create a lawyeHlient relationship. 

Readers are advised to see/1 specific legal 

advice from Shem1rd Kuzz LLP (or other 

legal counsel) in relation to any decision or 

course of action contemplated. 
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