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Adjusting to global changes, report says
Legal
Corner

Bank slashes growth rate for 2004
OTTAWA

By

Erin R. Kuzz

Can an arbitrator order you to
fire a supervisor? Just maybe . . .
An Ontario arbitrator has ruled that she has the power to order
a unionized employer to fire a supervisor.
The case involved a supervisor who had allegedly harassed
and ultimately assaulted a unionized employee. The union
argued that the supervisor’s conduct had created an unsafe workplace. As part of the remedy in the case, the union asked the arbitrator to have the supervisor removed from the workplace, and
award the employee money to compensate him for the supervisor’s behaviour. In response, the employer argued that the arbitrator did not have the power to do what the union wanted, even
if everything the union said about the workplace (and the supervisor) was true.
Accordingly, before the arbitrator began hearing evidence
about what had actually occurred, the company asked the arbitrator to rule on whether she had the power to do what the union
was asking her to do—order the supervisor be fired and award
the employee monetary damages. The company argued that the
arbitrator did not have this power, either under the collective
agreement or the Labour Relations Act. As such, the employer
argued, the whole grievance should be dismissed.
In response, the union argued that if it was able to prove the
allegations made against the supervisor, the arbitrator was
required to design a complete and substantive remedy to address
what was going on in the workplace. That remedy, the union
argued, could include direct action against the supervisor.

The decision
There is a long line of cases discussing which kinds of disputes between an employer and employee must be decided by a
court, and which kinds must be decided by an arbitrator (in the
construction industry, in the majority of circumstances arbitrations are heard and decided by the Ontario Labour Relations
Board). After reviewing these cases, the arbitrator ultimately
found in favour of the union. In her decision, the arbitrator held
that:
1. An “appropriate remedy” could include monetary damages;
and
2. In circumstances where less drastic means could not provide an appropriate and effective remedy, an arbitrator could create an order that included discipline or discharge of a supervisor.
Needless to say, this decision is of significant concern for
employers. As we have already seen in cases of health and safety
and harassment, employers are being held increasingly accountable for the actions of their employees. Now, arbitrators are saying that their power to deal with a “bullying” supervisor does not
end with punishment of the employer, but extends to punishment
of the supervisor himself. Of course, in circumstances where the
“bullying” supervisor is also a valuable resource to the company,
punishing the supervisor also punishes the company.
It is also significant that years ago, most arbitrators would not
decide cases about human rights or accommodation, or about
matters such as workplace harassment. However, today, the
courts tend to not want to decide work-related matters, but
instead to send them back to arbitration. As such, we have seen
and will continue to see unions attempting use the arbitration
process to address more and more matters that are, at best, loosely related to the workplace.
For employers, this means at least two things. Employers
must:
1. Be particularly alert to every grievance that is filed against
them; and
2. Ensure that every grievance is responded to in a way that
best meets the interests and objectives of the employer. This
involves consideration of the broader, legal, policy and financial
consequences to the employer of responding to the grievance in
one manner or another.
Failure to give prompt and adequate attention to any particular grievance, however unusual or unrealistic it may appear to be,
while it may not be immediately apparent, can have wide-reaching and undesirable results for the employer in the long run.
Erin R. Kuzz is a partner in the law firm Sherrard Kuzz LLP
in Toronto. The firm specializes in representing management in
all labour and employment related matters, with expertise representing members of the construction industry. www.sherrardkuzz.com

The Bank of Canada has lowered
its rosy 2004 economic forecast, saying growth will be 2.75 per cent this
year, not the 3.25 per cent it predicted in October.
Growth will likely hit 3.75 per
cent in 2005, although inflation will
remain low, the bank said.
Core inflation, which strips out
the more volatile factors such as
energy, should slip below 1.4 per
cent before creeping up to about two
per cent.
The bank wants to see inflation
around two per cent.
Overall inflation was running at
exactly two per cent last month, Statistics Canada reported last week.
In its update to the semi-annual
monetary policy report issued in
October, the central bank said an
unexpectedly strong world economy
and the anemic U.S. dollar forced it
to reassess its outlook for growth.

It also said that lower-thanexpected domestic growth in the
third and fourth quarters of last year
left more slack in the economy than
it expected in October
The modest growth reflected an
inventory correction by manufacturers and retailers, as well as afters
hocks from the August blackout and
the mad cow crisis.
All these factors persuaded the
bank to cut its key interest rate by a
quarter-point to 2.5 per cent last
week.

Risks remain
Even with that cut, however, economic risks remain.
“The main uncertainties for the
Canadian economic outlook relate to
the adjustment to global changes,”
the update said.
“These include a stronger world
economy, higher commodity prices

and the realignment of world currencies, including the Canadian dollar.”
The robust dollar, which has been
rising in comparison with its U.S.
counterpart for the last three months,
has meant weaker exports.
The bank said the economy will
have to rely more on domestic
demand, instead of net exports.
“This will require shifts in activity among sectors and changes on the
part of many businesses.”
The report said the strong dollar
will likely temper inflation pressures.
The update said domestic economic growth will come from private demand. The strong world economy and the lower costs of
machinery and equipment because of
the high dollar will likely spur
increased business investment.
Rising employment and income
will encourage consumer spending.
The Canadian Press

Scotiabank CEO says Canadian business
must learn to adjust to stronger dollar
MONTREAL

The chief executive of Scotiabank
says the rapid rise of the dollar
against its U.S. counterpart has hurt
firms exporting to the United States,
but the stronger Canadian dollar is
better for the economy and businesses will just have to get used to it.
“The speed at which the dollar is
rising is the problem,” says Richard
Waugh.
“I think a strong dollar that gradually grows is a sign of strong fundamentals in the economy and
therefore a strong country, and that
attracts investment and all the good
things that come along with it.”
Waugh said Canadian companies
can rise to the challenge of an
appreciating currency by enhancing
productivity to meet competition
from imports and to sell abroad.
A gradual rise of the dollar
allows companies and their customers to react by changing prices

and productivity, he said.
“Most companies I’ve talked to
do believe they can adjust, there is a
confidence that through increased
productivity they will be able to
adjust to a strong dollar,” Waugh
said in an interview last week.
Many Canadian exporters have
taken hits to their profits in recent
quarters from the sharp rise in the
dollar, which has reduced U.S.-dollar revenues.
The Bank of Canada cut interest
rates by a quarter-point last Tuesday, aimed at curbing the sharp
ascent of the Canadian dollar,
although the dollar continued to
climb.
Waugh said he believes there’s
room for more interest rate cuts to
achieve this end.
He also called on the Canadian
government to focus more attention
on trade within the Western Hemisphere through bilateral relations

like NAFTA.
“Canada, once an important
international voice, seems to have
lost much of its influence, most
importantly in our own hemisphere,” said Waugh, formerly head
of the Toronto-based bank’s international operations.
“What I’ve learned in our bank is
that by focusing on certain priorities
you can make a bigger impact rather
than spreading out scarce
resources.”
He said Scotiabank may be
Canada’s most international bank
with more than 1,800 branches and
offices is some 50 countries, but it
has focused on Mexico and the
Caribbean. Scotiabank has 400
branches in Mexico and a million
customers, while it is the leading
bank in the Caribbean and Central
America with operations in 25
countries.
The Canadian Press

Decision-making powers for local councils
From Page 1

Another change proposed under
the Strong Communities bill is to
increase the time available for
municipalities to review land use
applications.
Currently, the time frame allowed
to approve subdivision applications
is 90 days. This would be doubled to
180 days.
Similarly, zoning applications
would go to 120 days from 90 and
applications for consent to sever a
property would increase to 90 days
from 60, before an appeal can be
made to the Ontario Municipal
Board (OMB).
Gerretsen is concerned that in
some instances developers attempt
to short circuit the planning process
by prematurely initiating OMB
appeals.
Gerretsen said that “municipalities must also have adequate time to
study and evaluate the full impact of
development applications.”
He pointed out that OMB hearings are costly and that the slightly

longer review periods would have
the potential to shorten OMB hearings. This would reduce costs for
developers, municipalities and citizens. Taking a jab at his own profession, the minister highlighted that
there “are too many lawyers”
involved in the process.
Finally, Gerretsen has proposed
to stop appeals to the OMB when
there are proposals to re-designate
rural lands in the official plan to
urban designations over the objections of municipal council.

Voice of constituents
Gerretsen hopes that if this legislation is passed, municipal councils
would become the “voice of their
constituents.”
Gerretsen made it clear that he is
a strong proponent of giving more
decision-making powers to local
councils—this perspective no doubt
comes from his role representing
small and large municipalities while
he was president of the Association

of Municipalities of Ontario in the
late 1980s.
While post-speech questions to
the minister were certainly respectful, it was clear that key players in
the development and building industries had serious concerns about the
proposed legislation.
Andrew Brethour, president of
PMA Brethour, a new-home marketing firm for many builders across
the GTA, pointed out to the minister
there will be lot of shortages within
the GTA.
For much of the greenbelt study
area there is a 10 to 15 year supply
of land already approved for urban
development but for the GTA that
supply is less than three years.
Without a certain supply of land,
developers believe that housing
affordability will be negatively
affected.
Andy Manahan is development
promotions representative with
Local 183 of the Universal Workers
Union of North America.

