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EMPLOYER RECEIVED TONGUE-LASHING FOR LANGUAGE-

BASED DISCRIMINATION 

In many Ontario workplaces there is an expectation employees will be proficient in English. The 
question we are often asked is: Can an employer terminate an employee because of poor English 
proficiency? Would this termination run afoul of the Ontario Human Rights Code (the “Code”)?  

In Liu v. Everlink Payment Services Inc., 2014 HRTO 202, the Human Rights Tribunal of Ontario (the 
“Tribunal”) considered this tricky question and provided employers with useful guidelines on how to 
navigate English proficiency requirements in the workplace.  

What happened?  

Mr. Liu, a Chinese - Canadian who immigrated to Canada ten years prior, was employed by Everlink 
Payment Services Inc. (“Everlink”) as a Helpdesk Support Analyst. In this role, he provided IT 
troubleshooting services to Everlink’s employees. He started with Everlink in 2009 and remained until 
his termination from employment on May 31, 2012.  

Throughout his employment, Mr. Liu had few documented performance concerns. He received merit 
increases and incentive bonuses and, in 2011, was promoted to full-time status.  

Mr. Liu provided IT assistance to Everlink employees in English and there was no dispute he was 
required to speak English in the performance of his duties. He also appeared to acknowledge his 
English language skills could be improved, noting in his 2010 and 2011 performance evaluations that 
he intended to complete an English as a Second Language (“ESL”) course.  

Despite Mr. Liu’s performance record, in February of 2012, Everlink’s Vice-President directed Mr. Liu’s 
supervisor to terminate Mr. Liu’s employment on the basis there had been complaints about his English 
language communication skills. Instead of termination, however, Mr. Liu’s supervisor met with him to 
inquire into the status of the ESL course, encouraging him to enroll. Mr. Liu did enroll in a course that 
started on May 12, 2012. However, a few weeks later his employment was terminated.  

Allegation of discrimination  

Mr. Liu launched a complaint before the Tribunal, asserting he had been discriminated against on the 
basis of a number of grounds, including race, ethnic origin, place of origin and colour.  

In response to the claim, Everlink maintained the decision to terminate Mr. Liu’s employment was part 
of a larger restructuring and not related to his language issues. In the alternative, Everlink argued if the 
termination was as a result of poor language skills, this was unrelated to any protected ground under 
the Code, thus Mr. Liu’s complaint should be dismissed.  

Deciding the case in favour of Mr. Liu, the Tribunal addressed three key questions:  
1. Is “language” a protected ground under the Code?  

2. Was Mr. Liu’s termination related to a protected ground under the Code?  

3. Can language skills be a bona fide occupational requirement?  

Is “language” a protected ground under the Code?  

The short answer is ‘no’, language is not a protected ground under the Code. However, there may be 
circumstances in which an individual’s ability to speak English is connected to his or her ‘place of origin’, 
which is a protected ground. As the Tribunal noted:  

[L]anguage is not a ground protected under the Code. In order to make out  
discrimination, I must be satisfied that there was a nexus between the  
applicant’s perceived difficulties in communicating verbally in English  
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and a ground protected under the Code. In this case, it was not disputed 
 that the applicant’s perceived difficulties communicating verbally in English 
 arose from the fact that English is his second language. English is his second  
language because he was born in China. These circumstances alone  
might be sufficient to establish a connection to the Code. However,  
in my view, additional evidence in this case supports a nexus to the applicant’s  
place of origin.  

Was Mr. Liu’s termination related to a protected ground under the Code?  

The answer to this question was ‘yes’. While Everlink led some evidence of a restructuring and 
employees being let go as a result, the Tribunal was comfortable concluding that Mr. Liu’s English 
language skills were at least a factor in his termination. Thereafter, the Tribunal noted evidence related 
to Mr. Liu’s accent, grammatical sentence structure, pronunciation and syntax, all factors the Tribunal 
concluded were associated with Mr. Liu’s ‘place of origin’, a ground protected under the Code.  

Can language skills be a bona fide occupational requirement?  

An employer may be able to establish that a certain level of English language proficiency is a bona fide 
occupational requirement for a given position. However, in order to do so, the employer must 
demonstrate the language requirement meets the following three-part test:  
1. It is rationally connected to the work performed.  

2. It was adopted with an honest and good-faith belief it is necessary for the fulfillment of a work-related 
purpose.  

3. It is reasonably necessary to accomplish a work-related purpose and it would be impossible to 
accommodate an employee with the characteristics at issue without imposing undue hardship.  

In the case of Mr. Liu, there was no evidence of a language proficiency standard for an employee in his 
role, or that Mr. Liu had failed to meet any language standard.  
The Tribunal therefore concluded that Mr. Liu had been discriminated against on the basis of his 
place of origin. He was awarded 11 months of lost wages and $15,000 as compensation for injury to 
his dignity, feelings and self-respect.  

Tips for employers  

Making decisions about existing and potential employees based on English language proficiency can 
give rise to considerable liability. To maximize flexibility and minimize risk to your organization, 
consider the following:  

  Avoid hiring criteria that may discriminate based on how a candidate speaks (e.g., a 
requirement that a successful candidate have ‘unaccented’ English language skills).  

 

 If there are concerns with an existing employee’s ability to meet language proficiency 
requirements, advise the employee of the specific concerns and give him or her an opportunity 
to address them.  

 

 If a position requires a specific degree of English language proficiency, have and apply an 
objective assessment that can pass the Tribunal’s three-part test.  

Katherine Ford, Lawyer, Sherrard Kuzz LLP 
 

To learn more, or for assistance addressing human rights and accommodation issues in your 
workplace, please contact a member of Sherrard Kuzz LLP.  
Katherine Ford is a lawyer with Sherrard Kuzz LLP, one of Canada’s leading employment and labour 
law firms, representing management. Katherine can be reached at 416.603.0700 (Main), 
416.420.0738 (24 Hour) or by visiting www.sherrardkuzz.com.  
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The information contained in this article is provided for general information purposes only and does not 

constitute legal or other professional advice. Reading this article does not create a lawyer-client relationship. 

Readers are advised to seek specific legal advice from Sherrard Kuzz LLP (or other legal counsel) in relation to 

any decision or course of action contemplated. 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


